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VISION

BUSA aims to be a unified and fully representative organisation that
contributes to a vibrant, transforming and growing economy in
South Africa.

MISSION

BUSA aims to ensure that organised business plays a constructive
role, within the context of the country’s economic growth, development
and transformation goals, in achieving an environment in which
businesses of all sizes and in all sectors can thrive, expand and be
competitive both nationally and internationally.

OBJECTIVES

BUSA operates on a non-profit basis and represga
interests of business in South Africa by:

ative of business in South Africa
al, continental and international spheres

Acting as the principal rep
g,national, sub-cog

g Black Economic Empowerment (BBBEE);
ives aimed at job creation and the

ng for and representing the views o
ub-continental, continental and international levels; and
Enabling business to play a meaningful strategic role in South
Africa’s overall development.
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PREFACE

This “GUIDE ON BEE SECTOR TRANSFORMATION C
FACILITATION AND FORMULATION” is intended to assis
Unity South Africa (BUSA) member organisations and other int
parties to gain a better understanding of the key issues invol
formulation of BEE sector transformation charters. In p
guide provides a step by step roadmap that explains ho;

the insights and formulations drawn from
tatement 010 of the Codes and the rich

mation charters: Petroleum and
formation and Communication

the following trans
uels, Mining, Financial Service
echnology and Property.

The guide is divided into five sections which examine the various key
aspects relating to charter formulation and facilitation processes.

| @ |
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Introduction provides a brief historical overview of the circumstances
that gave rise to the need for BBBEE legislation, which makes provision
for charters as vehicles for effecting economic transformation. Need
for a guide explains the rationale for simplifying the key issues involved
in the various stages of charter facilitation and formulation processes.
Purpose of the guide identifies the three principal objectives the guide
seeks to achieve.

Process Issues identifies and describes, in a step by step fashion, the
various key issues that need to be taken into consideration by all the
stakeholders engaged in the development of transformation charters.
Substantive Issues examines the various key substantive issues that
must be addressed in any transformation charter. Monitoring and
Evaluation proposes a framework to monitor the effective implementation
of the objectives of charters at a sectoral level. Conclusi

the main points explored in the guide.

Sindi Zilwa
Chairperson: TRANSPOL

Business Unity South Africa
November 2005

Chief Officer:
Business Unit
November

BROAD-BASED BLACK ECONOMIC EMPOWERMENT
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1. Introduction
1.1 South Africa's past racially discriminatory policies have |

legacy of gross racial and gender inequalities in the
control and access to the economic opportunities, ski

1.2 Itis against this background of black eco

Programme (RDP) emphasises the
ownership and control completel

omic Empowerment Act NOYg3 of 2003, which makes provision

1. These include, inter alia, the Skills Development Act of 1997; the Employment Equity Act of
1998; the BEE Commission Report (2001); South Africa’s Economic Transformation: A strategy for Broad
Based Black Economic Empowerment (2002); the Broad-Based Black Economic Empowerment Act of

e
| @ |
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1.4

1.5

for the development of sector transformation charters.

At the risk of oversimplification, sector transformation charters
may be described as negotiated voluntary agreements among all
the key stakeholders in a sector, designed to ensure that the
implementation of the objectives? of BBBEE results in economic
transformation that empowers a broad base of enterprises and
individuals.

In particular, charters afford the key stakeholders, on a sector-by-
sector basis, the opportunity to develop transformation programmes
and strategies that are more responsive to the unique business
challenges facing the sectors. Charters use a balanced scorecard
approach, which contains agreed upon weightings, indicators and
targets, to measure the progress made by enterprisgs,
to meet their BEE obligations.

If charters are developed eholders in a sector and

Composite

ed Black Economic Empowerment Act No. 53 of 2003 is to

facilitate broad b omic empowerment by: (i) promoting economic transformation to

al and local communities by enabling access to economic activities, land, infrastructure, ownership

lack people in the mainstream economy; (ii) achieving a substantial

and skills; and (vii) promoting access to finance for black economic empowerment.
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advance the objectives of BBBEE, the Minister of Trade and Industr
may publish them in the Government Gazette as BEE transfor
charters (in terms of section 12 of the BEE Act No. 5
and/or as Sector Codes of Good Practice (in terms o
of the BEE Act No. 53 of 2003).°

n important distinction must be drawn between a charter'that is gazetted as a BEE transformation charter
in terms of section 12 of the BEE Act No. 53 of 2003 and a charter that is gazetted as a Sector Code of
Good Practice in terms of section 9 of the BEE Act No. 53 of 2003. Whereas a charter that is gazetted as
a BEE Transformation Charter simply demonstrates a sector’'s commitment to BEE and has no legal effect,

a charter that is gazetted as a Sector Code of Good Practice is legally binding on public entities.

SCR &
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2. Need for a Guide

2.1 Drawing up a BEE sector transformation charter is often an intricate
exercise that requires intensive discussions and debates over a
broad range of process and substantive issues relating to the future
strategic direction of the sector as a whole. To the novice, navigating
through the turbulent waters of charter formulation and facilitation
can be overwhelming, intimidating and, above all, frustrating.

2.2 There is therefore an urgent need to develop a set of guidelines
to simplify the key issues involved in the various stages of charter
formulation and facilitation processes. This is necessary to expedite
the formulation of charters in the various strategic economic
sectors in the interests of promoting the rapid implementation of

@ the objectives of BBBEE and the transformation of the socio-

gconomic landscape.

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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3. Purpose of the Guide

3.1 Very little has been written about how to formulate and fagi
BEE sector transformation charter. The principal pur,
guide is therefore to provide a quick reference that can be co
to inform and guide the development of a sector transf
charter, with a view to avoiding the pitfalls found in earli

3.2 In particular, the guide

(i)  provides a step by step roadmap that explain
transformation charter;
(i) identifies and describes briefly the key s Ive transformation
matters that must be addressed in an rmation charter and
proposes a framework for monitog implementation of the

ide only covers generic issues, which
dified and adapted to suit the unique
in each economic/industrial sector.

rsity of South Africalg economy makes it impossible to
tion and facilitation that can be
adopted in every sector of the economy without any appropriate

modifications.

04 | 05
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4. Process Issues

4.1 For any transformation charter to be considered credible, and thus
eligible for gazetting as either a BEE Transformation Charter (in
terms of section 12 of the Act) or a Sector Code of Good Practice
(in terms of section 9 of the Act), its formulation must be as
inclusive and participatory as possible and be underpinned by a
sufficiently comprehensive consultation process.

4.2 Although consultations may take many different forms, this section
of the guide presents a flexible five-step model to ensure that
the consultation processes underpinning the development of a
charter are indeed sufficiently comprehensive. As this is not a rigid
model, there will be instances where some steps outlined b
will happen simultaneously, or in a slightly di

It is recommended that the p ating the formulation of

commitment and buy-in of all the relev
the need for a charter to guide the transformation initiatives of the
sector as a whole. Typically this involves identifying and inviting

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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to a gathering/s all the relevant key stakeholders engaged in th
various commercial activities that constitute the entire value
of the sector.

442 Itis recommended that the relevant key stakeholders may i
inter alia,

commerce and industry;
» trade union/s, not union federation njoy organisational
rights in the sector;
professional bodies in the sect,

gtte a charter as a Transformation Charter (in terms
section 12 of the Act) and/or'a sector Code of Good Practice
(in terms section 9 of the Act) unless he/she is satisfied that,
among other things, all the relevant stakeholders in the sector were
involved from the beginning until the end of the charter formulation
process.

o #
| @ |
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444 At this initial stage of the process, it is recommended that:

» the business case for developing a sector transformation charter
is made;

» the implications of adopting a sector transformation charter for all
the relevant stakeholders are explained;

o the support of all the relevant key stakeholders for the charter is
secured; and

e acommon vision, principles and objectives for the sector charter
are established and agreed upon. (It is critically important that
consensus is reached on what the charter should achieve.)

445 In securing the buy-in of all the relevant stakeholders in the sector,
it is recommended that the rationale for the development of a

@ charter is located within the twin challenges of economi
and employment creation. This is neces
charters are a means to an end, i gchanisms to
effect economic transformai powers a broad base of
erprises and indivi

ould require more than one major gathering,
want to go back to consult with their principals.
be necessary to explore in detail some
E and the transformation

ers as well as road sh
chanisms to ensure that the views of all the r
are taken into consideration.
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4.5 STEP TWO:
Set up a Representative Committee and Sub-committe
Steer the Charter Process

4.5.1 Once all the relevant stakeholders have committed to the n
a charter to drive the implementation of the objectives
in the sector, it is recommended that the stakeholder,

»  define and agree on the scope of the charter;
» establish reasonable timeframes for the comp
e appoint/nominate members of the Steering

committees to provide strategic directi
e define and agree on the role and res
Steering Committee and its sub-
agree on how communicatio

f the charter;
ee and its sub-

ties (mandate) of the

e broader stakeholders and

resolution and deadlock-breaking
cases where it is difficult to reach

*  have the necessary mandate to represent the interests of their
broader constituencies;
are knowledgeable about the sector and its challenges; and

08 | 09

| ®
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e are able to commit appropriate time and involvement to the
development of the charter.

45.3 With regards to the composition of the Steering Committee and
its sub-committees, it is recommended that there should be, taking
the above-mentioned into consideration:

e equitable representation of all the relevant stakeholders in the
Steering Committee and its sub-committees; and

e ahealthy balance in the racial and gender composition of all the
relevant stakeholders' representatives in the Steering Committee
and its sub-committees;

454 To ensure that there are sufficiently focused discussions on all
@ the main indicators of transformation and empo it i
recommended that:

The Steering Committee and its seven sub-Committees should
each appoint a chairperson. The chairpersons of the Steering

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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Committee and its seven Sub-Committees should constitute th
Executive Committee, to be chaired by the Chairperson
Steering Gommittee.

456 Itis recommended that the Chairpersons of the Steering Co
and its sub-committees should be leaders:

* who possess innovative and adaptive mi
o the ability to cultivate consensus among multi

transformation.

457 ltis further recommended that the rsons of the Steering
Committee and its sub-committe

@

holders' Engagement and Determine

sources Required.

4.6.1 Given the complexity of the issues explored in the charters, as well
as their profound impact on the strategic direction of the sector
and the economy as a whole, it is recommended that rules to
regulate stakeholders’ engagement be established at the outset,

ST &
| @ |
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which may include, inter alia, that:

»  discussions and negotiations should be conducted in good faith;

e stakeholders should always display empathy to others’ concerns
and be transparent with each other;

o stakeholders should always strive for a win-win situation;

e consensus should underpin all the decisions taken by the
stakeholders’ representatives; and

e dialogue, as opposed to debates, should be the dominant form of
engagement among the stakeholders’ representatives.

4.6.2 Building trust among stakeholders who have not worked together
before can be an immense challenge. To overcome this challenge, @
it is recommended that:

a team-building workshop
mpowerment and tran

y an experienced
facilitator, is held with all the

most importantly, to gain a thorough understanding of the
fundamental principles underpinning the BEE Act and its Codes of

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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4,64 Stakeholders’ representatives should develop an ap

4.6.5 The major advantage of raising funds fro

Composite

Good Practice on BBBEE.

strategy to raise the financial resources required fo
Financial resources can:

be raised directly from the relevant key stakeholders i
in the form of contributions; or

donations of services and/or facilities; or
through a combination of the above-mentione,

evant stakeholders
the stakeholders’
d be borne in mind that
sector can afford to make
harter budget. This, however,

in the sector is that it tends to str
ownership of the charter process.
not all the relevant stakeholder:
financial contributions towa

inancial resources are required ey, inter alia,

office space and office equipment;
dedicated personnel to arrange meetings, prepare documentation
for the meetings, take minutes at the meetings, action the decisions

12 | 13
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taken at the meetings, prepare reports, conduct research, etc.

4.6.7 While these tasks may appear to be simple, experience has shown
that these can be very complex and therefore need to be managed
by individuals knowledgeable about transformation and charter
processes. Increasingly BEE consultants who offer their services
to facilitate the development of charters perform these tasks.

4.6.8 Itis, however, recommended that before any BEE consultants are
engaged:

» theirrole, as well as the scope of their work in the Charter process,
be clearly defined and agreed upon;

@ e the selection criteria for the consultants be clearly defined and @
agreed upon; and

the stakeholders’ representatives appr:

consultants and their fees.

rmation on the status of the secto
nformation is necessary to establish the gap between the BBBEE
status quo of the sector and where the sector would like to be in

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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terms of its transformation objectives.

4.7.2 Therefore to ensure that ambitious but realistic targets
a sector transformation charter, it is recommended that®

akeholders to monitor progres\as the processes unfold.

4.8.2 Once the sector status quo report on BBBEE has been considered
by the Steering Committee, it is recommended that:

STt
| @ |
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e project plans (i.e. a master project plan for the entire charter and
mini project plans dealing with the various aspects of the generic
scorecard) are mapped out with identified resources and time
lines.

4.8.3 In developing a master project plan for a charter, stakeholders’
representatives should note that once completed, a transformation
charter must address the following:

»  BEE challenges in the sector;
o  the sector's vision for achieving BEE targets and timetables;
o the specific mechanisms to be used to achieve BEE targets including
an assessment of the financing required to fund BEE transactions;
»  skills development and employment equity,
@ »  preferential procurement and enterprise developme
any transformation mechanisms appropri
the organisational mechanisms
and evaluate the impleme

Iiitate, monitor
charter and;

e sector to enable its participants
of BBBEE.

the charter emerge during this stage,
red to engage in discussions and
ified in 4.8.3 above.

BROAD-BASED BLACK ECONOMIC EMPOWERMENT
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5. Substantive Issues

5.1 As pointed out earlier, charters use a balanced score
consists of various key performance areas called e
indicators to measure the BEE status of enterprises. The sco
contains two measurement components associated wi
indicator, namely weightings and targets. The tar
weighting work together to provide a BEE score for

5.2 The seven main elements (indicators), which ribute to the
achievement of the objectives of BBBEE, mea the scorecard
are:

* equity ownership, which measures
benefits that accrue to black peo
in the ownership of enterpris

g rights and economic
esult of their participation

easures the effective control of
as a result of their participation in the

ich measures the equitable representation
jonal categories and levels within an

skills development, which measures the financial resources an
enterprise spends on developing the core competencies and
technical skills of black people to facilitate their meaningful
incorporation into the mainstream economic activities;

16 | 17
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»  preferential/affirmative procurement, which measures the extent
to which an enterprise widens market access for BEE entities;

o enterprise development, which measures an enterprise’s initiatives
aimed at assisting and accelerating the development of the
operational and financial capacity of entities that contribute towards
BBBEE; and

o sector specific empowerment initiatives or residual, which measure
the extent to which social development and/or sector specific
initiatives directly or indirectly facilitate the access of black people
into the mainstream economy.

5.3 As the charter principles and measurement criteria form an mtegral
part of negotiations, it is important that the stakehe
representatives have a clear understanding.®
and measurement criteria ma e substantive
transformation programme atives of the sector.

54 biective of a sgBreeard is to ensure that there is a common

5.5 8 'S ;
¢ overall weighted average score that™a
determines the BEE status of that enterprise, wh|ch may fall mto
one of the following:

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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* level one contributor (overall weighted score of 100 points on th
generic scorecard);

»  level two contributor (overall weighted score from 85 t
100 points on the generic scorecard);

*  level three contributor (overall weighted score from 75
than 85 points on the generic scorecard);

e level four contributor (overall weighted score from 65,
75 points on the generic scorecard);

e levelfive contributor (overall weighted score frg
65 points on the generic scorecard);

e level six contributor (overall weighted sc
55 points on the generic scorecard);

*  level seven contributor (overall wej
than 45 points on the generic s

level eight contributor (over;

4510 less than

core from 40 to less

),

ted score from 30 to less

corecard).

contribution to BBBEE represents that
vantage, as an enterprise’s BBBEE
.e. level of contributi®g to BBBEE) becomes critical in the
erprise’s commercial and ecohgmic dealings with public entities
and other enterprises.

5.7 The more an enterprise contributes to the achievement of the
objectives of BBBEE, the better chance that enterprise stands vis-

18|19

| @

Composite

Page 26




2425BUSA_[FRNT CHARTER]_FINAL_PAGED.FH11 Fri Feb 02 09:14:39 2007  Page 27

mEe B3 By

a-vis other enterprises in securing business from public entities
and other enterprises.

5.8 To ensure uniformity in the measurement of compliance, as well
as comparability among the various economic sectors, the generic
scorecard assigns weightings and targets on the seven elements
of the BBBEE scorecard, as follows:

Element: Weighting:
Equity ownership 20
Management control 10
Employment equity 10
Skills development 20
@ Preferential procurement 20 @

Enterprise development
Residual

setting the targets an S to be attached to the different

ommended in the scorecard; but
he principles and definitions used in the Charters MAY NOT differ
or deviate from those contained in the scorecard.

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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5.11 As discussions regarding targets to be assigned to the differen

5.12 Once a fully-fledged sector t

elements of the scorecard tend to be time-consuming and som
emotionally charged, it is recommended that such di
should only be undertaken after the stakeholders have
the:

BEE challenges in the sector;
sector’s vision for BEE implementation;

time-frame for BEE implementations i
organisational mechanisms to coordinate, faci
evaluate the implementation of the objecti
other commitments relevant to the sector,
to promote the objectives of BBBEE.

sector;
monitor and
e charter; and
le its participants

ation charter has been
developed and agreed upo

20| 21
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6. Monitoring and Evaluation

6.1 To ensure that there is an effective monitoring of the implementation
of the transformation objectives at the sectoral level, all charters
are required to establish Charter Councils with an equitable
representation of all the relevant stakeholders in the sector.

6.2 ltis recommended that the mandate, powers and functions of the
Charter Council, which are developed after consultations with all
the relevant stakeholders in a sector, should include, inter alia:

e issuing guidance notes on the interpretation and application of the
Charter;

@ e preparing annual reviews which outline progress and evaluates @
new areas of intervention;

submitting the annual review to the

publication;

gvaluating and commissioni

on specific areas where

lementation of the objectives

BROAD-BASED BLACK ECONOMIC EMPOWERMENT
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7. Conclusion

7.1 Afew points need to be highlighted regarding the issues di
in this guide. In a guide of this nature, it is not feasib
each and every possible charter formulation scenario th
arise in practice.

7.2 ltis, however, important to note the following:

» the successful implementation of the objectiv BBEE is key
to the building of a more inclusive and sus economy, and
for the bridging of the divide between rst’” and ‘second’

economies;

o the BEE Act No. 53 of 2003 m vision for the development
of sector transformation char; ehicles for effecting meaningful
mic transformatio ctoral level

s must be underpinned by a sufficiently
[tation process that involves all the relevant

cess of initiating thegrmulation of a charter should be
ndertaken by organized busingss in consultation with all the
relevant key stakeholders in a sector;

e charters are negotiated voluntary agreements amongst all the key
stakeholders in a sector designed to ensure that the implementation

22 | 23
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of the objectives of BBBEE results in the empowerment of a broad
base of enterprises and individuals;

o charters afford the relevant key stakeholders, on sector-by-sector
basis, the opportunity to develop transformation programmes and
initiatives that are more responsive to the unique business challenges
facing the sectors;

»  the balance of power among the key stakeholders needs to be
carefully managed throughout the process of formulating a charter;

o stakeholders representatives must be involved in all the major
steps of formulating a charter;

»  chairpersons of committees responsible for steering the dev!

of charters should be leaders with innovati

sets and the ability to cultivat

stakeholders, some of wh
tagonistic to transfo

a variety of reasons, be

entatives responsible for drafting charters
gh understanding of the fundamental principles
and its Codes of Good Practice on

ile the weightings and targets of the char
those recommended in the scorecard, the principles and definitions
used in the charters may not differ or deviate from those contained

BROAD-BASED BLACK ECONOMIC EMPOWERMENT @
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in the scorecard;

»  charters gazetted as BEE transformation charters (in
section 12 of the BEE Act No. 53 of 2003) simply de
a sector’s commitment to BEE and have no legal effect
those gazetted as Sector Codes of Good Practice (in
section 9 of the BEE Act No. 53 of 2003) are legally bi

o the content of the charters must be ‘substantial
Codes, as it is only those empowerment
initiatives that meet the BEE criteria outlin

are recognised, and thus eligible for earni S on the scorecard;

o the Department of Trade and Indu ¢ ultimate custodian of

charters; and

uld brief NEDLAC on the content
ned by all the relevant stakeholders
rtment of Trade and Industry.

SE
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