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This week in Parliament….   
 

The Department of Mineral Resources briefed the Mining Portfolio Committee 

on the Implementation of recent amendments to the Mine Health and Safety 

Act (page 2). 

Business Unity South Africa gave two presentations to portfolio committees: 

A submission on Labour Broking in South Africa to the Labour Portfolio 

Committee (page 3); and  

A presentation on the impact of trade agreements on South African Busi-

nesses to the Trade and Industry Portfolio Committee (page 4). 

 

Also in this issue... 

Adv FS Jenkins provides a constitutional perspective on public participation in 

Parliament (page 5).  

We update the current status of bills (page 7) with the tabling in Parliament this 

week of the Protection of Personal Information Bill, a more detailed analysis of 

which will be contained in the next issue of Parliamentary Newswatch. 
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Amendments to the Mine Health & Safety Act  

The Chief Inspector and Deputy Chief Inspector of Mine Health and Safety 

briefed the Mining Portfolio Committee this week on recent amendments to 

the Mine Health and Safety Act of 1996.  

Although the amendments were passed by Parliament in November 2008, 

they were assented to by the President  only in April this year, and came into 

operation on 30 May . The Inspectorate will be ready to begin monitoring the 

implementation of the amendments to the Act by April 2010.  

The operation of amendments to sections 50 and 86  of the Act have been 

suspended based on challenges to their constitutionality. The sections pertain 

to the power of the Inspector to block site operations where death, injury or 

health threats have occurred (section 50), and to the criminal liability of an 

employer, chief executive officer, manager, agent or employee  where a 

failure on their part to comply with the Act resulted in death, injury or illness. 

Sections 50 and 86 will be tabled at Parliament in September to be re-

debated by the Committee, at which time public hearings may again be held 

on these provisions. 

Key amendments to the Mine Health and Safety Act  

Employers are now required keep records of training provided to each 

employee and mines must submit these and a workplace skills plan to 

the Mining Qualifications Authority (section 10) 

Employers must conduct their own investigations into accidents, serious 

illnesses or other health threatening occurrences at their mines and 

deliver a copy of the investigation report to the Principal Inspector of 

Mines within 30 days of the instigation of the investigation (s11(5)) 

Authority has been given to the Mine Health and Safety Council to 

establish its ad hoc committees or subcommittees to consider special 

issues (s 41) 

Provision has been made for the development and maintenance of an 

integrated mine health and safety database and reporting system (s49) 

Administrative fines for failure to comply with health and safety 

provisions of the Act have been increased from R200 000 to R1 million 

(schedule 8) 

Ψ9ƳǇƭƻȅŜǊǎΩ ƘŀǾŜ ōŜŜƴ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ŎŀǘŜƎƻǊȅ ƻŦ ǇŜǊǎƻƴǎ ǿƘƻ Ƴŀȅ ƴƻǿ 

be found guilty of having committed an offence for failure to comply with 

the Act or its regulations (s 91) 
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In Committees:  Mine Health & Safety 

Mining Portfolio Committee 

ANC 

Mr Fred Gona (Chair) 

Ms Nomvula Mathibela 

Mr Lindumusa Ndabandaba 

Mr Meriam Phaliso 

Mr Pieter Johan Gelderblom 

Mr Shiaan-Bin Huang 

Ms Nombuyiselo Joyce Ngele 

Mr Letsau Nelson Diale 

  

DA 

Mr Hendrick Schmidt 

Mr Erik Marais 

 

Cope  

Mr Philip Dexter 

  

IFP 

Mr Eric Lucas 

Mr Keith Zondi (Alt) 



The Labour Portfolio Committee held public hearings on Labour Brokering in 

South Africa on 25 and 26 August. Thirty-nine oral submissions were heard over 

the course of the two days, primarily from employee and employer associations.  

Overall, discussions focused on ways to prevent the exploitation of workers 

employed in terms of section 198 of the Labour Relations Act.  

The BUSA Position 

.ǳǎƛƴŜǎǎ ¦ƴƛǘȅ {ƻǳǘƘ !ŦǊƛŎŀΩǎ ǎǳōƳƛǎǎƛƻƴ ǿŀǎ ǇǊŜǎŜƴǘŜŘ ōȅ by Mr Loane Sharp 

who outlined the following:  

[ŀōƻǳǊ ōǊƻƪƛƴƎ Ƴǳǎǘ ōŜ ǎŜŜƴ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ {ƻǳǘƘ !ŦǊƛŎŀΩǎ ƴŀǘƛƻƴŀƭ ǇǊƛƻǊƛǘƛŜǎΦ 

Currently, 4.1 million South Africans cannot find work, 1.5 million people have 

given  up hope of finding work, and the country is experiencing its highest rate of 

job losses since 1991. 

Labour brokers are pivotal facilitators and enablers of employment who are able 

to provide efficient access to properly recruited employees; facilitate temporary 

and permanent employment, particularly for unemployed youth; and facilitate 

skills development, especially in the case of school-leavers who cannot obtain 

work experience.  

Some forms of labour broking do give rise to abuse, and BUSA does not support 

ǎǳŎƘ ǇǊŀŎǘƛŎŜǎΦ ¢ƘŜ ƪŜȅ ŎƻƴǎƛŘŜǊŀǘƛƻƴΣ ƛƴ .¦{!Ωǎ ƻǇƛƴƛƻƴΣ ǎƘƻǳƭŘ ōŜ Ƙƻǿ ǘƻ 

improve the conditions for decent work for employees engaged in labour 

broking, rather than eliminating or banning labour broking. 

According to research conducted by the Confederation of Associations in the 

Private Sector Employment Sector (CAPES), the labour broking industry places in 

excess of 500 000 temporary assignees daily across all industries and sectors in 

South Africa, of which more than 20% are permanent placements, more than 

50% are youth, and 83% are black individuals. The public sector also frequently 

utilizes labour broking to source employees for expanded public works 

programmes, temporary and permanent employment.  

BUSA believes that labour broking is a sustainable means of addressing labour 

ƳŀǊƪŜǘ ŎƘŀƭƭŜƴƎŜǎ ŀƴŘ ŜǎǎŜƴǘƛŀƭ ǘƻ {ƻǳǘƘ !ŦǊƛŎŀΩǎ ŜŎƻƴƻƳƛŎ ǇŜǊŦƻǊƳŀƴŎŜΦ !ǎ 

such, labour broking should be the subject of social dialogue at NEDLAC. 

Consideration should be given to improving the conditions for decent work for 

employees engaged in labour broking, rather than the elimination or banning of 

the practice.  

The enforcement of existing legislation should be considered as a primary 

remedy, instead of the enactment of new regulations. BUSA proposed that 

enforcement be implemented on a co-regulatory basis with a Private 

Employment Agency Board which registers, investigates and de-registers 

Temporary Employment Services.  
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Labour  Portfolio Committee Public Hearings 

To request the full text of the BUSA 

submission on labour brokering 

CLICK HERE    

BUSA Submission: Labour Broking 

mailto:lpadayachee@bpo.co.za?subject=Request%20for%20BUSA%20submission%20on%20labour%20brokering
mailto:lpadayachee@bpo.co.za?subject=Request%20for%20BUSA%20submission%20on%20labour%20brokering
mailto:lpadayachee@bpo.co.za?subject=Request%20for%20BUSA%20submission%20on%20labour%20brokering


 

Committee Seminar: Trade and Industrial Policies 

Business Unity South Africa was invited to participate in a seminar  hosted by the 

Trade and Industry Portfolio Committee held this week. BUSA Director of Trade 

Policy, Catherine Grant, spoke to the committee on the impact of trade 

agreements on South African business.  

Highlights of the BUSA Presentation 

Multilateral agreements contribute to transparency and certainty in the 

global economy. Multilateral discussions are currently the only way to 

address key trade issues, such as export subsidies.  

The World Trade Organisation (WTO) dispute settlement mechanism 

provides a unique enforcement system, which South African business is keen 

ǘƻ ŜȄǇƭƻǊŜ ǿŀȅǎ ǘƻ ƳŀƪŜ ǳǎŜ ƻŦ ǘƻ {ƻǳǘƘ !ŦǊƛŎŀΩǎ ōŜƴŜŦƛǘΦ 

At both multilateral and bilateral level trade agreements need to move 

beyond tariffs. Non-tariff barriers are key impediments to trade for South 

African businesses, including infrastructure, transport, customs and 

standards. There is a growing concern about barriers imposed by private 

sectors in importing countries which cannot be addressed at a government 

to government level. 

Bilateral trade agreements can provide tariff preferences which can enhance 

the competitiveness of South African exports. However tariff preferences 

are being eroded as overall tariff levels decrease and the exclusion of 

sensitive products can often limit benefits from bilateral agreements.   

The full implementation of regional trade agreements is fundamental for 

South African business. Many South African exporters are focused on SADC 

and therefore strengthened cooperation is needed to maintain 

competitiveness. Discussions to expand the Free Trade Area to include 

COMESA and the EAC are welcomed by South African business.  

South African business is concerned by and would like to understand recent 

developments in the Southern African Customs Union (SACU). Some 

ŎƻƴŎŜǊƴǎ ŀǊŜ ǘƘŀǘ {!/¦ Ŏŀƴ ƭƛƳƛǘ {ƻǳǘƘ !ŦǊƛŎŀΩǎ ǘǊŀŘŜ ŀƴŘ ƛƴŘǳǎǘǊƛŀƭ ǇƻƭƛŎȅ 

objectives. South African  business is keen to ensure that a strong region is 

maintained.  

Generally, there is a still little understanding in the South African business 

community of the impact of trade agreements and, more broadly, trade 

policy. There is limited participation by a small group of business 

representatives in trade negotiations, and a need to find new ways of 

communicating trade policy issues to business.  
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In Committees: BUSA speaks on Trade 

 



A Note on Public Participation in Parliament 

Introduction 

 

The constitutional right to participate in the processes of Parliament is 

framed as an obligation on the National Assembly and the National Council of 

Provinces, respectively, to facilitate public involvement in its legislative and 

other processes and those of its committees. The right to participate in the 

legislative processes has been considered by a number of courts.  

 

Earlier this year Parliament resolved through the adoption of its Oversight 

and Accountability Model that public participation is critical for the success of 

ƛǘǎ ƻǾŜǊǎƛƎƘǘ ŦǳƴŎǘƛƻƴΦ ¢ƘŜ ŎǳǊǊŜƴǘ ǉǳŜǎǘƛƻƴ ƛǎΥ ²Ƙŀǘ ŘƻŜǎ ΨǇǳōƭƛŎ 

ǇŀǊǘƛŎƛǇŀǘƛƻƴΩ Ŝƴǘŀƛƭ ŦƻǊ ǘƘŜ ǇǳōƭƛŎ ŀƴŘ tŀǊƭƛŀƳŜƴǘΚ  

  

The right to participation 

 

From 2006 onwards both the Supreme Court of Appeal and the Constitutional 

Court considered the right to participate in parliamentary processes. These 

considerations placed the right within a rich historic and international 

context. However, determining the nature and purpose of the right, courts 

focused on the Constitution. 

 

Starting with the founding value of having a system of democratic 

government to ensure accountability, responsiveness and openness, the 

reasoning runs through constitutional provisions requiring Parliament to 

make internal rules with due regard to participatory democracy; receiving 

petitions; facilitating public involvement; and, to generally conduct its 

business, including the work of its committees, in an open manner unless it is 

reasonable and justifiable to exclude the public. The right of the public, 

including the media, to participate in parliamentary processes therefore 

includes all these elements.  

 

!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ŎŀǎŜ ƭŀǿ ǇǳōƭƛŎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƻǊ ƛƴǾƻƭǾŜƳŜƴǘ ƛǎ ŀƴ άƛƴŜȄŀŎǘ 

ŎƻƴŎŜǇǘΣ ǿƛǘƘ Ƴŀƴȅ ǇƻǎǎƛōƭŜ ŦŀŎŜǘǎΣ ŀƴŘ ǘƘŜ Řǳǘȅ ǘƻ ΨŦŀŎƛƭƛǘŀǘŜΩ ƛǘ Ŏŀƴ ōŜ 

ŦǳƭŦƛƭƭŜŘ ƴƻǘ ƛƴ ƻƴŜΣ ōǳǘ ƛƴ Ƴŀƴȅ ŘƛŦŦŜǊŜƴǘ ǿŀȅǎΦέ tŀǊƭƛŀƳŜƴǘ ƛǎ ƭŜŦǘ ǿƛǘƘ άŀ 

ǎƛƎƴƛŦƛŎŀƴǘ ƳŜŀǎǳǊŜ ƻŦ ŘƛǎŎǊŜǘƛƻƴέ ƻƴ Ƙƻǿ ǘƻ ŦǳƭŦƛƭƭ ǘƘƛǎ ƻōƭƛƎŀǘƛƻƴΦ  

[CONTINUED ON PAGE 5] 
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This perspective on public participation is contributed by Adv F S Jenkins, advocate of 

the High Court and Parliamentary Legal Advisor. Adv Jenkins writes in his personal 

capacity.  

ά!ƭƭ ǇŀǊǘƛŜǎ ƛƴǘŜǊŜǎǘŜŘ ƛƴ 

legislation should feel that they 

have been given a real 

opportunity to have their say, 

that they are taken seriously as 

citizens and that their views 

matter and will receive due 

consideration at the moments 

when they could possibly 

influence decisions in a 

meaningful fashion. The 

objective is both symbolical and 

practical: the persons concerned 

must be manifestly shown the 

respect due to them as 

concerned citizens, and the 

legislators must have the benefit 

of all inputs that will enable 

them to produce the best 

possible laws. An appropriate 

degree of principled yet flexible 

give-and-take will therefore 

enrich the quality of our 

democracy, help sustain its 

robust deliberative character 

and, by promoting a sense of 

inclusion in the national polity, 

promote the achievement of the 

Ǝƻŀƭǎ ƻŦ ǘǊŀƴǎŦƻǊƳŀǘƛƻƴΦέ 

 

Judge Albie Sachs 

(Doctors for Life International v 

Speaker of the National 

Assembly and Others 2006 (12) 

BCLR 1399 (CC) at p. 1473B-D) 

Perspective: Public Participation 



[CONTINUED FROM PAGE 6] 

 

 

Be that as it may, the courts identified that the concept involves the duty on 

Parliament: 

to provide meaningful opportunities for public participation; and 

to take measures to ensure that people have the ability or 

capacity to take advantage of the opportunities provided. 

 

Although the measures decided on by Parliament to fulfil its obligation 

depend on the specific facts, Parliament is expected to act reasonably, taking 

into consideration the following:   

the nature and importance of the legislation and the intensity of its 

impact on the public;  

practicalities such as time and expense, which relate to the efficiency of 

the law-making process (yet the saving of money and time in itself does 

not justify inadequate opportunities for public involvement); and  

what a legislature itself considered to be appropriate public involvement 

ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴΩǎ ŎƻƴǘŜƴǘΣ ƛƳǇƻǊǘŀƴŎŜ ŀƴŘ ǳǊƎŜƴŎȅΦ 

 

The outcome, according to the Constitutional Court, must be that the public 

was afforded a reasonable opportunity to participate effectively, which 

includes proactive steps to be informed of the processes of legislatures and 

how to participate in these processes.  

 

 

The significance of participation 

 

The significance of public participation is twofold, at least, in the view of 

Judge Sachs of the Constitutional Court. Firstly, it serves the qualitative 

dimension of democracy by enhancing dialogue in the deliberative processes 

of Parliament, especially from the perspective of minority groups whose 

views are opposed to the majority. Secondly, the constitutional right to 

participation replaces the historic discriminatory silencing and guarantees 

opportunities to speak and assures responsiveness.  

 

Participation therefore builds tolerance, supports civic dignity and 

strengthens democracy. As a constitutional right it further serves as a buffer 

ŀƎŀƛƴǎǘ ǘƘŜ άŦǳƴŎǘƛƻƴŀƭ ŘŜŦƛŎƛǘǎέ ƛƴƘŜǊŜƴǘ ƛƴ ƻǳǊ ŘŜƳƻŎǊŀŎȅΣ ǎǳŎƘ ŀǎ ŀ ƭŀŎƪ ƻŦ 

formal education, access to resources and strong political connections.  
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ά¢ƘŜ ƻǳǘŎƻƳŜΣ ŀŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ 

Constitutional Court, must be that 

the public was afforded a 

reasonable opportunity to 

participate effectivelyΦΦΦέ 



Title  
Date of 

Introduction  
Status 

In the National Assembly  

Traditional Courts Bill  

[B15-2008] 
7 July 2009 

Justice and Constitutional 

Development Portfolio 

Committee:  

Briefing 26 August 2009  

 

Criminal Law (Forensic 

Procedures) A/Bill 

[B2-2009] 

Revived 7 July 2009 
Still to be referred to a 

committee. 

Safety at Sports and 

Recreational Events Bill  

[B7-2009]  

8 July 2009 

Committee Briefed on 11 

August. Public Hearings in 

Parliament 18-21 August 2009. 

Hearings in Provinces 7, 9, 11, 14 

& 16 September 2009. 

Constitution  17th A/Bill  

[B8-09] 
13 August 2009 

Referred to Justice and 

Constitutional Development 

Portfolio Committeeτ 

committee to set programme. 

NEW: Protection of Personal 

Information Bill [B 9-09] 

 

25 August 2009 

 

To be referred to committee. 

 

In the National Council of Provinces  

National House of Traditional 

Leaders Bill 

[B56B-09] 

Revived 7 July To be referred to committee. 

Cooperative Governance & 

Traditional Affairs 
Revived 7 July To be referred to committee. 

Traditional Leadership & 

Governance Framework 

Amendment Bill 

[B57B-08] 

Revived 7 July To be referred to committee. 
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Bills Status 
[AS AT 28 AUGUST 2009] 
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