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What are BITs?

BITs are written agreements
concluded between two states
to protect and promote
investments in the territory of

the other party.

Most of South Africa’s 43 BITs
were concluded between 1994
and 2000. The majority of
treaties were negotiated with
counties in Africa and Europe -
16 with each continent. South

Africa does not have a BIT with

the Unite States..

New Bilateral Investment Treaties
Putting South Africa First

On 6 October, DTI Deputy Director General, Xavier Carim, briefed the
Portfolio Committee on Trade and Industry on the status of government’s
Bilateral Investment Treaty framework policy review. South Africa is currently
one of several countries conducting such a review.

The DTI has been tasked with investigating existing Bilateral Investment
Treaties (BITs) to identify legal risks and other contingencies, with a view to
developing a model BIT for use in future negotiations.

Existing BITs were based on a model drafted by the Organisation of Economic
Cooperation and Development (OECD), which did not appropriately take into
account the need to balance domestic socio-economic policies with
investment protection. Under BITs foreign investors were afforded a higher
degree of protection than local investors. BITs also allowed foreign investors
to bypass the domestic legal system in favour of international arbitral
tribunals. The result was a flurry of litigation against the state, with large
compensation awards made to foreign investors.

The current review process aims to address these issues and develop a

number of standard positions for future BIT negotiations, including that:

* Developmental objectives of the host state be considered, including
affirmative action policies

* Domestic legal remedies first be exhausted before arbitration is sought

* Compensation take into account the constitutional directive of being
“just and equitable” (early BITS called for “immediate, full and effective
compensation”)

Government’s position paper on the BIT policy review was published for
comment in June this year. Response from the public raised concerns relating
to the need for BITs to uphold human rights, ensure developmental policy
space for South Africa, comply with the Constitution and protect SA’s
business interests. The position paper is currently being refined to take into
account public comments and will thereafter be submitted to Cabinet.

The final draft will propose that, as many existing BITs are reaching the end of
their term of application, they be allowed to lapse so that new BITs can be
negotiated based on a new, more balanced model.




Responses in Numbers

R22.2 billion -

amount of government

deDbt scheduled to be repaid
in 2009/10.

[And R16.8 billion in 2010/11,
and R73.2 billion in 2012/13.]

R11, 715, 154.46

—Amount spent by National
Treasury on staff employed
through temporary

employment services and/or

labour brokers

4000 - the number of 20-
24 year olds participating in
government’s Wage

SUbSidyresearch project.

I

O4EAOA EO 11
implemented as this project is
only a research experiment at

DOAOGAT 0846
The Minister of Finance in
response to a question on when
government’s youth wage

subsidy would be initiated.
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Labour Broking - economic study?

Asked by a Member of Parliament whether National Treasury had conducted
or commissioned a study on the fiscal, financial or economic effects of the
proposed banning of temporary employment services by labour brokers, the
Minister of Finance responded that:

National Treasury had not conducted or commissioned any study into the
fiscal, financial and/or economic effects of the proposed banning of
labour brokers.

The principle difficulty in conducting such a study is the lack of data.

Conducting a study would require detailed data on the number of
workers involved with temporary employment services or labour
broking , the wages of these workers and estimates of the numbers of
workers who would lose their jobs if labour broking were banned.

Existing data is very limited and often conflicting. StatsSA Labour Force

Survey, for example, indicates that only 37 115 workers were employed
by labour brokers in 2007, whereas industry estimates are in the region
of 500 000 workers.

The Department of Labour has conducted research on labour brokers,
but this did not focus specifically on the fiscal, financial or economic
effects of banning practitioners.

Without better data, any study would be unlikely to yield accurate or
valid results. Nevertheless, improving employment conditions and
increasing employment in South Africa are key objectives of government
policy.

State Owned Enterprises - credit ratings
OAEAI A O AA _ o

Answering a parliamentary question on the credit rating of state owned

enterprises, the Minister of Finance revealed that the following SOE’s had

had their international credit rating decreased:

ACSA - by Fitch, to reflect ACSA’s rising capital expenditure and expected
decline in passenger numbers due to the economic downturn

Eskom - by Moody’s, due inter alia to the negative financial impact of the
lower than expected tariff increases

Transnet - by Moody’s, due to Moody’s downgrade on SA’s sovereign
local currency rating

Investment Development Corporation - by Moody’s, due to deterioration
on the IDC’s earnings quality as a result of the global financial crisis



Select Committee on Finance & Appropriations

2009 Medium Term Budget Policy Statement
(closed session with Standing Committee on
Appropriation, Standing Committee on Finance and
Portfolio Committee on Economic Development)

Tuesday, 27 October
10HOO - 14:00
E249, New Wing, Parliament

Address by the Minister of Finance on the 2009

Wednesday, 28 October MTBPS
10H30-12:30 (Joint meeting with Standing Committee on
E249, New Wing, Parliament Appropriations, Standing Committee on Finance and

the Portfolio Committee on Economic Development)

Friday, 30 October

Briefing by the Development Bank of Southern
10HOO - 13H00

Africa on its 2009 Annual Report

Briefing by SARS on Double Taxation Agreement
Protocols(Joint meeting with the Standing
Committee on Finance)

Friday, 20 November
10HO0O0 - 13H00

Looking ahead: 4t Term Programmes

Select Committee on Economic Development

Please Note

The schedules alongside do not

Tuesday, 20 October Briefing by Department of Mining on Beneficiation )
reflect the committees’
10H00 - 13H00 Process
complete fourth term
Briefing/Workshop by Department of Economic programmes. Meetings not

Tuesday, 27 October

10H00 - 13H00 Development on the Framework for { 2 dzii K ' F NIk t88siness have been

Response to the International Economic Crisis excluded.

Tuesday, 10 November Briefing by Department of Mining Resources on
10HO0O0 - 13H00 Mining Charter

Briefing by Department of Mining on Mining

Presidential Audit
Tuesday, 17 November

10HOO0 - 13H00 L .
Briefing by Department of Energy on National

Energy Regulatory Act 40/2004



Bills Status

[AS AT 8 OCTOBER 2009]

. Date of
Title i Status
Introduction

In the National Assembly

Committee briefed 1 September 2009. Statutory

Traditional Courts Bill . . ]
7 July 2009 deadline: 30 December 2009 - Committee to introduce

B15-2008
[ ] Bill to extend deadline.
Criminal Law (Forensic Briefing 7 October 2009. Public hearings 28,30 October &
Procedures) A/Bill Revived 7 July 2009 3 November 2009. Deliberations 4,6,10,11,13,17 & 18
[B2-2009] November 2009. Aim to finish: 18 November 2009.
Briefed 11 August 2009. Public hearings in Parliament 18-
Safety at Sports and Recreational 21 August 2009. Hearings in provinces 10,11,14,15, 16
Events Bill 8 July 2009 September 2009 & 6,9 October 2009. Meeting with
[B7-2009] Depts. of Sport and Police 13 October 2009. Deliberations
14,20,21 October 2009.
Constitution 17th A/Bill Referred to Justice and Constitutional Development
13 August 2009 . . .
[B8-09] Portfolio Committee— committee to set programme.

Briefing 6,7 October 2009. Public hearings 13,14,16
25 August 2009 October 2009. Consideration of submissions 20,21

Protection of Personal Information

Bill [B 9-09] October 2009. Deliberations 27,28 October & 3,4,6,10 &
13 November 2009. Aim to finish: 13 November 2009.
Taxation Laws Amendment Bills Assented to and signed by the President on 29
1 September 2009
[B10-09] and [B11-09] September 2009

Local Government: Municipal

Rates Property Amendment Bill 15 September 2009 Briefed 15 September 2009. Deliberated 6 October 2009.
[B12-2009] P To be considered by NA: 15 October 2009.

Referred to the Portfolio Committee on Justice and
15 September 2009 Constitutional Development and Select Committee on
Security and Constitutional Development

Prevention and Combating of
Trafficking in Persons Draft Bill

In the National Council of Provinces

National House of Traditional

Leaders Bill Revived 7 July To be referred to committee.
[B56B-09]
Cooperative Governance & i .

o . Revived 7 July To be referred to committee.
Traditional Affairs
Traditional Leadership &
Governance Framework . .

Revived 7 July To be referred to committee.

Amendment Bill
[B57B-08]



Forthcoming Bills

Expropriation Bill

On 8 October, Director General of Rural Development and Land Affairs, Thozi
Gwanya, said in a media interview that the Ministers of Public Works and
Rural Development were in the process of “reviving discussions” on the
Expropriations Bill.

The Bill was tabled in Parliament in 2008, but suspended after stakeholders
and opposition parties protested its constitutionality. The Bill forms part of
government’s plan to redistribute 30% of agricultural land by 2014.

Independent Complaints Directorate Bill

The Police Department announced in Parliament last week that legislation is
currently being drafted to strengthen the powers of the Independent
Complaints Directorate (ICD).

The ICD is responsible for investigating complaints against members of the
police service. Consultation on the Bill will begin in the next four to six weeks,
and the Bill will be tabled in Parliament in the first parliamentary session of
2010.
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